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Precarious Work in Drayage Trucking and
Labor Action to Restore Labor Rights

David Bensman ~

Abstract. Port truckers pick up and deliver containers at seaports. In the
United States, since trucking deregulation in 1981, they have been
working as independent contractors for mostly small trucking firms.
These companies contract with shippers to deliver containers. They firms
are small and usually possess few physical assets. They contract with port
truckers, who own or lease their own trucks, to haul containers on a per
load basis. All the expenses and risks associated with hauling freight are
borne by the independent contractors. Under U.S. law, these truckers are
not allowed to engage in collective action, and lack access to labor rights
and many forms of social insurance. The drivers earn small fees for
carrying each container, and because they encounter many delays at ports,
on highways, and at warehouse, they are usually unable to make more
than three deliveries per day. As a result, their net earnings are low and
their work hours are long. The International Brotherhood of Teamsters
has been organizing these drivers for more than a decade; in recent years,
they have won regulatory and judicial decisions ruling that the truckers are
misclassified as independent contractors when they are actually working as
employees under relevant employment laws. The union campaign has
formed alliances with environmental justice groups concerned with diesel
pollution, and has mobilized political support for reclassifying drivers as
employees entitled to legal protection and social insurance, as well as
eligible to participate in collective action. The battle remains unresolved.

Keywords: Precarious employment, Independent Contractors, Misclassification,
Union organizing.

* Rutgers University, School of Management and Labor Relations. Email address:
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DAVID BENSMAN

Introduction

In the retail-dominated, or buyer-driven, commodity chain, consumer
goods move in large containers. Containers are unloaded from ships at
port container terminals. Then they are transferred to another transport
mode for movement off the terminal. The most common mode is short-
haul trucking, known as “drayage,” which entails hauling containers on
trailer chassis by diesel-powered truck cabs. Drayage is an essential link in
the movement of goods from the terminal to the Warehouse/Distribution
Center (W/DC). The industry is characterized by small logistics and
trucking firms which compete for contracts with shippers. Drivers may be
employees, but more commonly are “owner-operators,” often called
“independent contractors.”

Port truckers represent a significant segment of the logistics labor force.
The best study of the working conditions of truck drivers is Belzer’s
Sweatshop On Wheels, a story of the decline in labor market conditions
as trucking changes from a protected and regulated, to an unprotected and
deregulated, industry with the passage of The Motor Carrier Act of 1980"
Prior to deregulation, licensing requirements enforced by the Interstate
Commerce Commission restricted the number of firms and trucks,
thereby stabilizing prices and, with Teamster representation of drivers,
providing truckers with attractive compensation and benefits. Rising
wages and operating expenses were passed in higher shipping costs.
Deregulation was accomplished in 1980 on a nonpartisan basis, as liberals
led by Sen. Edward Kennedy called for an end to corporate monopolies,
conservatives advocated market competition, and African-Americans
protested their exclusion from well-paying jobs. The Motor Carrier Act
altered the landscape, allowing the entry of low-cost, non-union firms.
The resulting drop in the price of freight transport made the rapid
expansion of offshoring and global trade possible, but it had a devastating
effect on port truckers. The increasing number of players depressed
compensation and union representation.’

Prince describes the trucking labor force as internally stratified. “At the
bottom of the pyramid are owner-operators hauling international

I Michael Belzer, Sweatshops on Wheels, Dale Belman and Kristen Monaco, “The
effects of deregulation, deunionization, technology and human capital on the work and
work lives of truck drivers,” David Bensman, “Port Trucking Down the Low Road,” and
J. Peoples and W. K. Talley, “Owner Operator Truck Drivers Earnings and
Employment.”

2 Belzer, “Collective Bargaining after Deregulation: Do the Teamsters still countr”
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containers — the fastest growing segment of intermodal traffic.” Bonacich
adds, “Of all the global trade related logistics workers, port truckers are
the most oppressed.”

The “independent contractor” arrangement represents the outsourcing
model used in drayage trucking.” Trucking firms -- rather than owning
trucks and hiring workers as employees -- contract with drivers who own
or lease their vehicles. At the largest ports, Los Angeles and Long Beach,
86% of the drivers are owner operators.® These drivers work for, but are
not officially employed by, one and only one trucking company, and they
are paid by the trip, rather than the hour. Contracting with owner-
operators frees trucking companies from any obligations they would incur
as employers, including social security taxes, unemployment
compensation, workers’ compensation, health benefits, pensions, and
compliance with occupational health and safety and non-discrimination
statutes. This “independent contractor” model, while vulnerable to legal
challenges, serves to enhance the trucking firms’ flexibility.

Further, and quite significantly, as an “independent business,” the owner
operator is prohibited from joining with other owner-operators to act
collectively to improve wages and working conditions through a union or
a business association. Doing so, it is generally believed, would violate
federal anti-trust laws.”

Though the truck companies categorize these drivers as “independent
contractors” when they file 1099 forms with the Internal Revenue Service,
the owner-operators are essentially “dependent” contractors who are not
allowed to work for more than one trucking firm, receive no employee
benefits, are compensated by the trip rather than the hour, and absorb all
costs associated with the operation of their vehicles as well as with the
inefficiency of the system. The latter includes routine but costly delays and
bottlenecks (including terminal security clearance, dependence on terminal
operations to locate containers, process paperwork, or provide
roadworthy chassis, and traffic congestion). For owner-operators, who are
paid by the trip, wait time is one of the most significant factors impacting
compensation, contributing to the extended hours of the workday, and

3 T. Prince, “Endangered species: Economic instability threatens drayage operators and
their customers.”

4 E. Bonacich, “Pulling the plug: Labor and the global supply,” p. 46.

5 Bensman, “Port trucking down the low road;” Bensman, “Misclassification: Workers in
the borderland.”

¢ K. Monaco and L. Grobar, A study of drayage at the ports of Los Angeles and Long
Beach.

7 See Paul on the ambiguities of anti-trust liability for worker collective action.
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generating health-draining levels of stress.® Nevertheless, port truckers,
like many immigrant contract workers, value their status as small
businessmen at the same time that they bemoan their long hours, low
earnings, and difficult working conditions. According to a survey of port
truckers conducted at the New Jersey seaports in 2008, a majority
expressed a desire to join a union at the same time that they expressed
their desire to remain entrepreneurs.’

Overall, drayage owner-operators work in a labor market characterized by
high turnover, long working days, low earnings, the absence of employer-
provided benefits, poor occupational safety outcomes, poor standards and
entitlements, and high exposure to injuries, disease and psychological
distress. The drivers are responsible for maintenance, repairs, fuel, tire
replacement, road taxes, insurance, tolls, traffic fines, radio and/or
telephone bills, truck leases and tax preparation."

The drivers’ dependence on one firm limits the amount of work available
to them to cover expenses. In a 2009 study, 98.1% of the owner-operators
surveyed in Jacksonville indicated they were “not allowed to work for
other firms”.""  Other studies reported similar findings. Therefore,
truckers are ‘misclassified’ as independent contractors.'”” While they are
strictly regulated by corporate entities to benefit the firms’ production and
economic advantage, they are considered ‘independent owner operators’
when it comes to benefits, worker rights, maintenance, and repairs. The
misclassification of drivers as conditions for employee classification to
their labor market status. As outlined by Smith, Bensman and Marvy,
these conditions include “behavioral control”, “financial control”, and
“type of relationship”. Behaviorally, the contracting firm determines what
containers are moved, when and where, so there is no autonomy or
discretion. Financially, the firms set a price for the container move, and
drivers have no independent ability to determine their level of
compensation. Finally, drivers are only permitted to move containers for
one trucking company. These three conditions establish — as is

8 On compensation and overwork, see Monaco & Grobar; Bensman & Bromberg;
Harrison, Hutson, West, & Wilke; Port Jobs; East Bay Alliance for a Sustainable
Economy; Jaffee & Rowley; Smith, Bensman, & Marvy. See also DePillis. For stress, see
below.

‘Bensman and Bromberg; V. Dubai, “Wage Slave or Entreprencur?” Contesting the
Dualism of Legal Worker Identities.”

10 Port Jobs; East Bay Alliance for a Sustainable Economy; Smith, Bensman & Matvy.

1 Jaffee & Rowley.

12 Bensman, 2014; Smith, Bensman & Marvy; Smith, Marvy & Zerolnick.
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demonstrated by repeated rulings by California courts -- an absolute clear-
cut case of the drivers’ misclassification as “independent contractor”.

In addition to the economic consequences of the independent contractor
arrangement, there are implications for occupational health and safety, an
area that deserves greater attention in the study of precarious work.”
Trucking is classified as one of the highest risk occupations in the U.S.
with Heavy and Tractor-Trailer Truck Drivers having the highest number
of work fatalities of any occupation." Nearly 15 million truck drivers are
susceptible to occupationally-induced health conditions,” including high
morbidity and mortality rates associated with: exposures to poor air
quality and toxins from prolonged exposure to diesel emissions;
insufficient diets, limited availability of nutritional foods available in truck
stops and gas stations; injuries from accidents; anxiety and stress from
deadlines, scheduling, long work hours, truck repair responsibilities, traffic
congestion and safety concerns; being sedentary in truck cabs for long
hours at a time; and unpaid wait times at ports, terminals and distribution
centers. '’

As owner-operators, the drivers are not provided with health insurance by
their employer and thus may lack access to health care. More than two-
thirds of port truckers in Houston, Seattle and Jacksonville reported

13 A. Williamson, A, P. Bohle, M. Quinlan, & D. Kennedy, “Short trips and long days:
Safety and health in short-haul trucking;” M. Quinlan., C. Mayhew, & P. Bohle, “The
Global Expansion of Precarious Employment, Work Disorganisation, and Consequences
for Occupational Health: A Review of Recent Research;” M. Quilan & P. Bohle, “Over-
Stretched and Unreciprocated Commitment: ReviewingResearch on the OHS Effects of
Downsizing and Job Insecurity;” E. Tompa, H. Scott-Marshall, R.Dolinschi, S.
Trevithick,, & S. Bhattacharyya, “Precarious employment experiences and their health
consequences: towards a theoretical framework;” W. Lewchuk, M. Clartke, & A.
DeWolff, “Working without commitments: The health effects of precarious
employment.”.

14 Bureau of Labor Statistics.

15Y. Apostolopoulos, S. Sénmez, & M. Shattell, M., “Worksite-induced morbidities of
truck drivers in the United States.”

16 Williamson, Bohle, Quinlan, & Kennedy; Apostolopoulos, Sonmez & Shattel; A.
Hricko, “Ships, trucks, and trains: Effects of goods movement on environmental health;”
P.A. Gonzalez, Minkler, M., Garcia, A. P., Gordon, M., Garzoén, C., & Palaniappan, M.,
“Community-based participatory research and policy advocacy to reduce diesel exposure
in West Oakland, California.”
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lacking health insurance.”” Of the owner operators who had insurance,
less than one percent received it from their company.™

Labor Action in Port Trucking

When the International Brotherhood of Teamsters (IBT) began
organizing port truckers in 1998, its challenges were many. First, since
most of the drivers worked as “independent contractors,” they were
barred from joining a union under existing legal interpretations of the
National Labor Relations Act. Furthermore, the industry was fragmented,
atomized, and competitive. Cost pressures compelled companies to
squeeze their contracted drivers, resulting in a race to the bottom with
regard to wages and working conditions, and a high rate of turnover
among drivers."’Scholars have long regarded drayage as an industry
immune to union organization.”” But the organizing landscape is changing
as organizers have recognized the growing and strategic importance of
logistics for the larger economy. In 2005, a Cornell University conference
on global unionism included a panel on organizing in the logistics
industry, featuring representatives from the International Transport
Workers’ global union federation. In the following two years the
Teamsters signed an agreement with the Change to Win Federation to
partner in organizing port truckers, and Change to Win unveiled a
campaign to organize warehousing.

In the beginning, the Teamsters/Change-to-Win campaign exerted
political pressure on port authorities to require trucking companies
hauling freight to and from the port to provide emission-compliant
vehicles and employee drivers. The latter provision — known as the
“employee-mandate” — would, proponents argued, reduce the number of
owner-operators, increase the number of employee drivers, provide them
with greater economic compensation and security, and make it legal for
them to organize a union.

17 R. Harrison, Hutson, N., West, J.& Wilke, J.,“Characteristics of drayage operations at
the port of Houston, Texas;” Port Jobs; D. Jaffee & Rowley, A., “Hauling containers:
Port drayage drivers in the logistics supply chain”.

18 D. Bensman & Bromberg, Y. “Port truckers survey at New Jersey ports.”

19 . Husing, Brightbill, T. & Crosby, T., “San Pedro Bay Ports Clean Air Action Plan:
Economic Analysis.”

20 Belzer, 2000; Belman & Monaco.
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This campaign was launched in several ports. The Coalition for Clean and
Safe Ports -- joining together labor, environmental, environmental justice,
community, and faith-based organizations -- established a presence in
Long Beach/Los Angeles, Oakland, Portland, Seattle/Tacoma, Miami,
and Newark/Elizabeth. It developed most fully in Los Angeles/Long
Beach, where the Los Angeles Association for a New Economy, the
National Resources Defense Council, the Long Beach Alliance for
Children with Asthma and the Southern California Environmental Health
Sciences Center proved effective partners. Organizing under the banner
of improving air quality and improving public health in port-adjacent
communities, the Coalition enlisted the support of local politicians,
including I..A. Harbor Commissioner Janice Hahn, who later was elected
to the County Board of Supervisors and then to the U.S. Congress, and
Los Angeles Mayor Ramon Villaraigosa.

In October, 2008, the Los Angeles Harbor Commission adopted a Clean
Trucks Program containing a concession model and an employee
mandate. Implementation was halted, however, by a court injunction
lawsuit filed by the American Trucking Association. A Federal appeals
court struck down the employee-mandate, in 2011, ruling that it was pre-
empted by federal maritime regulations. The ruling meant that the
Coalition had to adopt a different strategy. (While the employee mandate
died, the Clean Trucks program did succeed in forcing the Southern
California drayage industry to replace old trucks with a fleet compliant
with 2007 federal emission standards).

The organizing strategy shifted to attacking the basis of the drayage
industry’s business model, which was the misclassification of its labor
force as “independent contractors.” This strategy had been rejected at the
time the IBT/Change to Win alliance had been constructed, on the
grounds that proving misclassification would be time-consuming and
expensive, because each lawsuit alleging violation of employment laws
would have to be based on the facts discovered at each drayage company.
Nevertheless, once it became clear that federal preemption was going to
prevail, the campaign shifted to proving that most owner operators were
indeed dependent on the drayage companies, not independent
businessmen.

The strategy moved on two fronts. Political mobilizing and lobbying
pressure achieved success when the California state legislature revised the
law defining employment and misclassification on Sept. 8, 2011.
According to the California Division of Industrial Relations, the new law
“prohibited the willful misclassification of individuals as independent
contractors.” It created “civil penalties of between $5000 and $25,000 per

@ 2016 ADAPT University Press
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violation,” and it prohibited charging fees to or making deductions from
the compensation paid to those misclassified workers. Going further, the
law provided that “(w)orkers who do not receive minimum wages,
overtime pay, or pay for meals and breaks because their employer
misclassifies them as an independent contractor can file a wage claim with
the Division of Labor Standards Enforcement.””'

This legislation, which includes the strongest language prohibiting
misclassification in the United States, grew out of not only the alliance’s
political mobilization, but also the success of California’s then-Attorney
General Jerry Brown’s prosecution of cases involving misclassification in
drayage. In 2008, Brown launched a series of lawsuits “prosecuting
California port trucking companies for engaging in employee
misclassification, and for failing to provide workers with Social Security,
worker's compensation, and Medicare benefits that they are legally entitled
to, according to California state law” (Howard Law, 2010). Five
successful lawsuits were filed. One suit, filed against Pacifica Trucking,
argued that “the drivers for Pacifica should have been classified as
employees, with all of the legal benefits that employees are entitled to
under state law, and not independent contractors--as Pacifica Trucks
maintained total control over the drivers, by providing and covering the
trucks, gas, equipment, and other employee expenses related to their
business, including repairs.” California’s Superior Court in Los Angeles
County upheld Brown’s complaint, after which Brown warned California
employers “that if they cheat California workers out of their legally
entitled employee benefits according to California state law—we're
coming after you.””*

At the same time the Coalition was making progress in California, the
National Employment Iaw Project launched research on the
misclassification of port truck drivers. The work culminated in two
reports -- The Big Rig, and a follow-up study, The Big Rig Overhaul,
documenting how most port truck drivers were misclassified as
“independent operators” when they were, according to the relevant labor
and employment laws, actually employees whose rights were ignored by
trucking companies and government regulatory agencies.” The reports
fueled an IBT/Change-to-Win campaign against misclassification
throughout the nation. In New Jersey, the campaign persuaded the
Legislature to pass a bill revising the state’s labor and employment laws by

21 State of California.
22 Howard Law.
23 Smith, Marvy & Bensman; Smith, Marvy & Zerolnick.
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making explicit that formal guidelines should be used to judge whether or
not port truckers were employees. However, after the Legislature passed
the bill, Gov. Christie vetoed it.

Nevertheless, the campaign against misclassification continued to rack up
numerous victories. Between the publication of the two Big Rig NELP
reports, up to 400 complaints were filed with the California Division of
Labor Standards Enforcement for wage theft associated with
misclassification.” In one representative case, seven drivers working for
Pacer Cartage were awarded $2.2 million for “unlawful deductions,
reimbursable business expenses, interest, waiting time penalties and
attorney fees.”” The hearing officer in the case declared that “(T)he
defendant considered the plaintiffs to be independent contractors;
however, the amount of control exhibited by the defendant over the
plaintiffs was to such a degree that the defendant knew or should have
known that the plaintiffs were employees.”™ Further, there have been
more than 115 official rulings since 2011 regarding the misclassification of
port truckers, with state and federal courts and agencies concluding that
the port drivers meet the criteria of employees rather than independent
contractors.”” The mounting legal violations are stimulating action at all
government levels. “By treating employee drivers as independent
contractors, port trucking companies are violating a host of state and
federal labor and tax laws, including provisions related to wage and hour
standards, income taxes, unemployment insurance, organizing, collective
bargaining, and workers’ compensation.”” Most recently, the Los Angeles
County Board of Supervisors opened an investigation about how it could
be more rigorous in regulating work conditions in the local drayage
industry.”

On the federal level, the Federal District Court for Central California
reinforced the truckers’ local victories on Sept. 30, 2014 by rejecting the
request of a trucking company, Shippers’ Transport Express, to dismiss a
complaint filed by port truckers citing seven causes of legal action
including failure to pay minimum wage, failure to reimburse for business
expenses, unlawful coercion, failure to provide accurate itemized wage

24 Smith, Marvy & Zerolnick;

2 Truckinglnfo.

26 Ibid.

27 Smith, Marvy & Zerolnick.

28 Tbid.

2 Rhonda Smith, “Los Angeles County Board of Supetvisors Reviewing Port Truckers’
Concerns.”
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statements, and unfair business practices. The Court’s decision cleared the
way for Shippers’ drivers to claim their rights as employees.”

This was followed by another legal victory when a San Diego Superior
Court upheld the $2 million award to employees of Pacer Cartage who
had been “improperly misclassified as independent owner operators.”"
Emboldened by their victories in state regulatory bodies and in the courts,
Southern California port drivers have been taking labor actions aimed at
organizing for collective bargaining. In the fall of 2013, Los Angeles port
drivers for Green Fleet Systems, Pac 9 Transportation and American
Logistics International struck. In the Spring of 2014, the Teamsters
supported a 48-hour work stoppage at LA/Long Beach by drivers for
four trucking companies in order to address wage theft, workers’ rights,
and misclassification. They were joined by drivers at the Port of Savannah
who were also protesting their status as independent contractors. The
campaign escalated in the summer of 2014, when port drivers in LA
engaged in a wider work stoppage with Pac 9 Transportation, Green Fleet
Services, and Total Transportation Services that temporarily shut down
three Marine Terminals including Evergreen Container Terminal, one of
the port’s largest, as longshore workers walked off the job in support.
Unlike prior strikes which had been scheduled to last forty-eight hours,
this strike was open-ended (Bradbury, 2014). Four months later, drivers
struck what ultimately became eight trucking companies. This action
occurred at the same time as the shipping industry and the West Coast
longshoremen’s union, the ILWU, were in the midst of tense negotiations,
while containers were piling up on the docks. As a result of these
coordinated actions, all eight trucking companies agreed to formal talks
for resolving the issue of misclassification.”

Together, the IBT/Change to Win campaign’s legal victories, and its
escalating mobilizations bore fruit in the winter of 2015 when Shippers
Transport, Inc., recognizing that a resounding defeat in District Court was
impending, recognized its drivers as employees. The union quickly signed
up members, won recognition with an 80% vote, and bargained a contract
approved by a 65-5 vote. The agreement included an hourly wage boost
of three dollars an hour, to twenty-one dollars, overtime, pay, full medical

30 United States District Coutt.

31 P. Rosenberg, “Port truckers have gained two key victories, but the pain of
deregulation persists.”

32 Bensman, 2014.
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insurance, a defined benefit pension plan, paid holiday and sick leave, and
a union grievance procedure.”

And then the Teamsters unveiled a new strategy to clinch its
transformation of drayage, in April 2015, following another strike at the
southern California ports. After the drayage firm Green Fleet announced
that it would reclassify its drivers as employees, and negotiate a contract
with the Teamsters — an action that the courts had all but forced the
company to take — the Teamsters announced that L.A. Mayor Eric
Garcetti would hold a press conference. Surrounded by representatives
from the Teamsters and Change-to-Win, and Alex Paz, a port driver
leader, as well as by executives of a drayage firm, the Mayor announced
the formation of a new company that would revolutionize the industry.
With capital raised by a private equity firm that owned one drayage
company, Ecoflow Transportation would employ drivers, acknowledge
their right to organize, operate with a union contract, buy new trucks, and
introduce technological and operational innovations that would enable it
to compete with companies paying much less. With help from the
Teamsters and port truckers fighting misclassification, Ecoflow would
recruit 600 drivers during a period when its much-smaller competitors
were suffering a driver shortage. The age of wage theft in port trucking
was over, Garcetti announced.™

Well, not quite. As of today, only 600 of Southern California port truckers
have union contracts, out of a fleet of more than 10,000 trucks. In June,
2016, drivers at two companies struck against wage theft. The owners of
both the struck companies represent new capital that has been invested in
the industry. One is a Chinese company with ties to Chinese shipping
lines. The other is XPO Logistics, which is the fastest-growing logistics
company in the world, in the wake of its purchases of trucking and
warehouse companies in the U.S., Britain and continental Europe. The
labor problems at these two new entrants at the Southern California ports
indicate that the business model in drayage is shifting, as companies see
the opportunity to extract greater rents by integrating links in the logistics
chain that had previously been separate. How this shifting business model
will affect workers’ efforts to organize and gain voice, and unions’ efforts
to enforce labor rights in the port trucking industry remains to be seen.

3 Rosenberg.
3 B. Watt, “New port trucking company launches with employees.”

1
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